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Coart of Appeals of the District of Columbia. 


No. 2786. 

Harriet E. Noble, Appellant, 
vs. 

Augustus Crane, Jr., et al. 


a Supreme Court of the District of Columbia. 

At Law. No. 55777. 

Harriet E. Noble, Plaintiff, 
vs. 

Augustus Crane, Jr., Albion K. Parris, and Eugene E. Thomp¬ 
son, a Copartnership Trading as Crane, Parris & Co., Defend¬ 
ants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed May 12, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. No. 55777. 

Harriet E. Noble, Plaintiff, 
vs. 

Augustus Crane, Jr., Albion K. Parris, and Eugene E. Thomp¬ 
son, a Copartnership Trading as Crane, Parris & Co. 

First Count. The plaintiff, Harriet E. Noble, sues the defendants 
Augustus Crane, Jr., Albion K. Parris, and Eugene E. Thompson, a 
copartnership trading as Crane, Parris & Co., for that the defendants, 
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whose business is that of stock brokers and bankers, undertook, 
promised and agreed with plaintiff to buy and to finance the pur¬ 
chase for the plaintiff of certain shares of the capital stock of divers 
and sundry companies and corporations upon the plaintiff deposit¬ 
ing with the defendants a certain percentage or margin of the pur¬ 
chase price, and in accordance with such undertaking and agreement 
the defendants heretofore, to wit: on the second day of May, 1901— 
the plaintiff having on deposit with the defendants sufficient margin 
to permit of the purchase—reported the purchase for the plaintiff of 
one hundred shares of the second preferred stock of the capital stock 
of the Erie Railroad Company at fifty nine — and twenty-five cents 
($59.25) per share and charged the plaintiff’s account with five 
thousand nine hundred and twenty-five dollars ($5,925.00) and a 
brokerage, or commission, for effecting the purchase of twelve dol¬ 
lars and fifty cents ($12.50) ; and that heretofore, to wit: on 

2 the eighth day of March, 1905—the plaintiff having on de¬ 
posit with the" defendants sufficient margin to permit of the 

purchase—the defendants reported the purchase for the plaintiff of 
one hundred shares of the preferred stock of the Rock Island Com¬ 
pany at seventy nine dollars and seventy-five cents ($79.75) per 
share and charged the plaintiff’s account with seven thousand nine 
hundred and seventy-five dollars ($7,975.00) and a brokerage, or 
commission, for effecting the purchase of twelve dollars and fifty 
cents ($12.50); and that hertofore, to wit: on the fourteenth day 
of March, 1905, the plaintiff having on deposit with the defendants 
sufficient margin to permit of the purchase—the defendants reported 
the purchase for the plaintiff of one hundred shares of the capital 
stock of the Missouri Pacific Railway Company at one hundred and 
ten dollars and fifty cents ($110.50) per share and charged the 
plaintiff’s account with eleven thousand and fifty dollars ($11,- 
050.00) and a brokerage, or commission, for effecting the purchase 
of twelve dollars and fifty cents ($12.50); and that heretofore, to 
wit: on the sixteenth day of January, 1900—the plaintiff having on 
deposit with the defendants sufficient margin to permit of the pur¬ 
chase_the defendants reported the purchase for the plaintiff of one 

hundred shares of the first preferred stock of the United States 
Rubber Company at one hundred and fourteen dollars and thirty- 
seven and a half cents ($114.37y 2 ) per share and charged the plain¬ 
tiff’s account with Eleven thousand four hundred and thirty-seven 
dollars and fifty cents ($11,437.50) and with a brokerage, or com¬ 
mission, for effecting the purchase of twelve dollars and fifty cents 
($12.50); and that heretofore, to wit: on the nineteenth day 

3 of March, 1906, the plaintiff having on deposit with the de¬ 
fendants sufficient margin to permit of the purchase the de¬ 
fendants reported the purchase for the plaintiff of one hundred shares 
of the capital stock of the Missouri Pacific Railway Company at 
ninety-four dollars and twenty-five cents ($94.25) per share and 
charged the plaintiff’s account with nine thousand, four hundred 
and twenty-five dollars ($9,425.00) and with a brokerage, or com¬ 
mission, for effecting the purchase of twelve dollars and fifty cents 
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($12.50); and that heretofore, to wit: on the fourteenth day of May, 
1906, the plaintiff having on deposit with the defendants sufficient 
margin to permit of the purchase—the defendants reported the pur¬ 
chase for the plaintiff of one hundred shares of the preferred stock 
of the capital stock of the United States Steel Corporation, at one 
hundred and five dollars and seventy-five cents ($105.75) per share 
and charged the plaintiff’s account with ten thousand five hundred 
and seventy-five dollars ($10,575.00) and with a brokerage, or com¬ 
mission, for effecting the purchase of twelve dollars and fifty cents 
($12.50); and the defendants agreed to loan the plaintiff at the 
prevailing and then current rate of interest in the District of Co¬ 
lumbia an amount equal to the difference between plaintiff’s balance 
with them and the purchase price of said stocks and to hold said 
stocks as security for the repayment thereof, and in accordance with 
such agreement the defendants charged the account of the plaintiff 
with the amount of both principal and interest of such purported 
loans, figuring the interest and compounding it monthly against the 
monthly debtor balance of plaintiff’s account with the defendants— 
that notwithstanding these several undertakings, agreements and 
promises of the defendants and their action in charging 
4 plaintiff’s account with the amount of the purchase price of 
the aforesaid reported purchases of stock and the amount of 
said reported loans and interest, as aforesaid, the defendants did not 
purchase for the plaintiff on the second day of May, 1901, or at any 
other time, said one hundred shares of the second preferred stock 
of the capital stock of the Erie Railroad Company, or loan, or ad¬ 
vance, the plaintiff, on account of said purchase, any sum or sums 
of money whatsoever, and the defendants did not purchase for the 
plaintiff on the eighth day of March, 1905, or at any other time, 
said one hundred shares of the preferred stock of the capital stock 
of the Rock Island Company or loan, or advance, the plaintiff on 
account of said purchase any sum or sums of money whatsoever; 
and the defendants did not purchase for the plaintiff on the four¬ 
teenth day of March, 1905; or on the nineteenth day of March, 
1906, or at any other time, one hundred shares of the capital stock 
of the Missouri Pacific Railway Company, or loan, or advance, the 
plaintiff on account of said purchases any sum or sums of money, 
whatsover; and the defendants did not purchase for the plaintiff on 
the sixteenth day of January, 1906, or at any other time, one hun¬ 
dred shares of the first preferred stock of the capital stock of the 
United States Rubber Company or loan, or advance, the plaintiff on 
account of said purchase any sum or sums of money whatsoever; and 
the defendant did not purchase for the plaintiff on the fourteenth day 
of May, 1906, or at any other time, one hundred shares of the pre¬ 
ferred stock of the United States Steel Corporation, or loan, or ad¬ 
vance, the plaintiff on account of said purchase any sum or sums of 
money whatsoever, but plaintiff says all of the aforesaid reported 
purchases were wholly fictitious and all charges in connection 
6 with said reputed sales, loans, interest, and commissions made 
by the defendants against the account of the plaintiff were 
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erroneous and without justification or right and the defendants al¬ 
though often requested so to do have failed and wholly refused to re¬ 
fund, or give credit to the plaintiff for, the amount of said charges 
on account of said sales, commissions, loans and interest, amounting, 
as shown by plaintiff’s bill of particulars, to forty thousand five hun¬ 
dred and forty-seven dollars and sixty-eight cents ($40,547.68), and 
the plaintiff claims forty thousand five hundred and forty-seven 
dollars and sixty-eight cents ($40,547.68) with interest thereon 

from the first day of April, 1913, besides costs. 

F. S. KEY SMITH, 

A ttorney for Plaintiff. 

Second Count. The plaintiff, Harriet E. Noble, sues the defendants 
Augustus Crane, Jr., Albion K. Parris, and Eugene E. Thopson, a 
copartnership trading as Crane, Parris & Co., for that the defendants 
being engaged in the business of stock brokers and bankers, under¬ 
took and agreed as agents and brokers for the plaintiff to purchase 
for the plaintiff certain stocks and securities namely: one hundred 
shares of the second preferred stock of the capital stock of the Erie 
Railroad Company; one hundred shares of the preferred stock of the 
capital stock of the Rock Island Company; two hundred shares of 
the capital stock of the Missouri Pacific Railway Company; one hun¬ 
dred shares of the first preferred stock of the capital stock of the 
United States Rubber Company, and one hundred shares of the 
preferred stock of the capital stock of the 1 nited States Steel 
Corporation, said purchases to be effected by the plain- 
6 tiff paying a percentage of the amount required and the de¬ 
fendants advancing the difference to the plaintiff as a loan 
upon security of said stocks which stocks to be held by the defendant; 
and in compliance with such undertaking and agreement the de¬ 
fendants on the second day of May, 1901, reported the purchase for 
the plaintiff of one hundred shares of the second preferred stock of 
the capital stock of the Erie Railroad Company, at fifty nine dollars 
and twenty-five cents per share and charged the account of the plain¬ 
tiff with five thousand nine hundred and twenty-five dollars 
($5,925.00), and with a brokerage, or commission, for effecting the 
purchase of twelve dollars and fifty cents ($12.o0) together with 
interest thereon, compounded monthly, from the said second day of 
May, 1901, according to particulars of plaintiff’s demand, although 
plaintiff has ever stood ready and willing to perform, and has at all 
times performed, her part of said agreement with the defendants, 
notwithstanding the defendants thereafter, to wit: on the third day 
of May, 1901, without the knowledge or consent of the plaintiff, con¬ 
verting said stock to their own use, loaned, hypothecated, sold and 
otherwise disposed of aforesaid one hundred shares of the second pre¬ 
ferred stock of the capital stock of the Erie Railroad Company and 
the proceeds arising from such conversion, loan, hypothecation and 
sale likewise converted to their own use. And the defendants on the 
eighth day of March, 1905, reported the purchase for the plaintiff 
of one hundred shares of the preferred stock of the capital stock of 
the Rock Island Company at seventy-nine dollars and seventy-five 
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cents per share ($79.75) and charged the plaintiff’s account with 
seven thousand nine hundred and seventy-five dollars ($7,975.00) 
and with a brokerage, or commission, for effecting the pur- 

7 chase of twelve dollars and fifty cents ($12.50) together with 
interest thereon compounded monthly from said eighth day 

of March, 1905, according to Particulars of plaintiff’s demand; al¬ 
though plaintiff has ever stood ready and willing to perform, and 
has at all times performed, her part of said agreement with the de¬ 
fendants, notwithstanding the defendants thereafter, to wit; on 
the ninth day of March, 1905, without the knowledge or consent of 
the plaintiff, converting said stock to their own use, loaned, hypoth¬ 
ecated, sold and otherwise disposed of aforesaid one hundred shares 
of the preferred stock of the capital stock of the Rock Island Com¬ 
pany and the proceeds arising from such conversion, loan, hypothe¬ 
cation and sale likewise converted to their own use. And the defend¬ 
ants on the fourteenth day of March y 1905, and on the nineteenth 
day of March, 1903, reported the purchase for the plaintiff of one 
hundred shares of the capital stock of the Missouri Pacific Railway 
Company at one hundred and ten dollars and fifty cents ($110.50) 
per share for the first one hundred shares and at ninety-four dollars 
and twenty-five cents ($94.25) per share for the second one hundred 
shares and charged the account of the plaintiff with eleven thousand 
and fifty dollars ($11,050.00) on account of the first purchase of 
said one hundred shares of Missouri Pacific Railway and with a 
brokerage, or commission for effecting the purchase of twelve dollars 
and fifty cents ($12.50), and on account of the second purchase of 
said one hundred shares of the Missouri Pacific Railway stock 
charged the account of the plaintiff with nine thousand four hun¬ 
dred and twenty-five dollars ($9,425.00), and with a brokerage, or 
commission, for effecting the purchase of twelve dollars and 

8 fifty cents ($12.50), together with interest on the total 
amount of both purchases and commissions, compounded 

monthly from the said fourteenth day of March, 1905, and said 
nineteenth day of March, 1906, respectively, according to particulars 
of plaintiff’s demand, although plaintiff has ever stood ready and will¬ 
ing to perform, and has at all times performed, her part of said 
agreement .with the defendant-, notwithstanding the defendants there¬ 
after, to wit: on the fifteenth day of March, 1905, and on the twen¬ 
tieth day of March, 1906, respectively, without the knowledge or 
consent of the plaintiff, converting said stock to their own use, 
loaned, hypothecated, sold and otherwise disposed of aforesaid two 
hundred shares of the capital stock of the Missouri Pacific Railway 
Company, and the proceeds arising from such conversion, loan, hy¬ 
pothecation and sale likewise converted to their own use. And the 
defendants on the sixteenth day of January, 1906, reported the pur¬ 
chase for the plaintiff of one hundred shares of the first preferred 
stock of the capital stock of the United States Rubber Companv at 
one hundred and fourteen dollars and thirty-seven and one-half 
cents ($114.37 %) per share and charged the account of the plain¬ 
tiff with eleven thousand four hundred and thirty-seven dollars and 
fifty cents ($11,437.50) and with a brokerage, or commission for 








6 


HARRIET E. NOBLE V8. 


effecting the purchase of twelve dollars and fifty cents ($12.50) to¬ 
gether with interest thereon, compounded monthly, from the said 
sixteenth day of January, 1906, according to particulars of plaintiff’s 
demand, although plaintiff has ever stood ready and willing to per¬ 
form, and has at all times performed, her part of said agreement 
with the defendants, notwithstanding the defendants thereafter, 
to wit: on the seventeenth day of January, 1906, without the 

9 knowledge or consent of the plaintiff, converting said stock 
to their own use, loaned, hypothecated, sold and otherwise 

disposed of aforesaid one hundred shares of the first preferred stock 
of the capital stock of the United States Rubber Company and the 
proceeds arising from such conversion, loan, hypothecation or sale, 
likewise converted to their own use. And the defendants on the 
fourteenth day of May, 1903, reported the purchase for the plaintiff 
of one hundred shares of the preferred stock of the capital stock of 
the United States Steel Corporation at one hundred and five dollars 
and seventy-five cents ($105.75) per share and charged the account 
of the plaintiff with ten thousand five hundred and seventy-five dol¬ 
lars ($10,575.00) and with a brokerage, or commission, for effecting 
the purchase of twelve dollars and fifty cents ($12.50) together with 
interest thereon, compounded monthly, from the said fourteenth day 
of May, 1903, according to particulars of plaintiff’s demand. Al¬ 
though plaintiff has ever stood ready and willing to perform and 
has at all times performed her part of said agreement with the de¬ 
fendants, notwithstanding the defendants thereafter, to wit, on the 
fifteenth day of May, 1903, without the knowledge or consent of the 
plaintiff, converting said stock to their own use, loaned, hypothe¬ 
cated, sold and otherwise disposed of aforesaid one hundred shares 
of the preferred stock of the capital stock of the United States Steel 
Corporation and the proceeds arising from such conversion, loan, 
hypothecation and sale, likewise converted to their own use. 

AW of which said conversions, loans, hypothecations and sales 
have been to the very great damage of the plaintiff in the amount 
of forty thousand five hundred and forty-seven dollars and 

10 sixty-eight cents ($40,547.68). And the plaintiff claims 
forty thousand five hundred and forty-seven dollars and sixty- 

eight cents" ($40,547.68) with interest thereon from the first day of 
April, 1913, besides costs. 

F ’ F. S. KEY SMITH, 

Attorney for Plaintiff. 


Third Count. The plaintiff Harriet E. Noble, sues the defendants 
Augustus Crane, Jr., Albion K. Parris, and Eugene E. Thompson, 
a copartnership trading as Crane, Parris & Co., for money payable 
by the defendants to the plaintiff for goods sold and delivered by 
the plaintiff to the defendants; and for work done and materials pro¬ 
vided by the plaintiff for the defendants at their request; and for 
money lent by the plaintiff to the defendants; and for money paid by 
the plaintiff for the defendants at their request; and for money re¬ 
ceived by the defendants for the use of the plaintiff; and for money 
found to be due from the defendants to the plaintiff on accounts 
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stated between them. And the plaintiff claims forty thousand five 
hundred and forty-seven dollars and sixty-eight cents ($40,547.68) 
with interest from the first day of April, 1913, according to the par¬ 
ticulars of demand hereto annexed, besides costs. 

F. S. KEY SMITH, 
Attorney for Plaintiff. 

Pleas. 

Filed June 5, 1913. 

******* 

Now comes here the defendants, Augustus Crane, Jr., Albion K. 
Parris and Eugene E. Thompson, a co-partnership, trading as Crane, 
Parris and Company, and for plea to the declaration herein 

11 filed, and to each count thereof, say: 

First: The defendants say that they never promised in 
manner and form as therein alleged. 

Second: And for a further plea defendants say that they never 
were indebted in manner and form as therein alleged. 

Third: And for a further plea defendants say that the causes of 
action therein set forth did not accrue within three years next be¬ 
fore the filing of said declaration herein. 

Fourth: And for a further plea defendants say that the said 
plaintiff heretofore, to wit, on the 29th day of June, 1908, in the 
Supreme Court of the District of Columbia, holding a special term 
in Equity, the said Court having full and complete jurisdiction in 
that behalf, impleaded said defendants in a certain bill in equity, 
the same being numbered 27899 on the Equity dockets of said 
Court, in which said bill the said plaintiff sought an accounting of 
and from said defendants in respect of the identical transactions, 
stocks, securities, matters and things referred to in said declaration^ 
and the recovery of any balance found to be due from said defend¬ 
ants to said plaintiff on account thereof; that said defendants de¬ 
murred to said bill, which demurrer was by said Court sustained, 
with leave to said plaintiff to amend said bill. 

Thereafter, to wit, on the 28th day of November, 1908, the said 
plaintiff filed in said cause an amended bill against said defendants, 
in which said amended bill the said plaintiff sought an accounting 
of and from said defendants in respect of the identical transactions, 
stocks, securities, matters and things referred to in the said declara¬ 
tion, and the recovery of any balance found to be due from 

12 said defendants to said plaintiff on account thereof, in which 
said amended bill said plaintiff complained that said de¬ 
fendants had rendered her, said plaintiff, false and fraudulent 
statements of account in respect of said transactions, stocks, securi¬ 
ties, matters and things; that they, said defendants, had never pur¬ 
chased for her, said plaintiff’s, account, the said stocks and securi¬ 
ties, but that the purchases reported to her by said defendants were 
pretended and fictitious; that said accounts were false and fraudu¬ 
lent in respect of the interest charged said plaintiff by said defend- 
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ants; and that said defendants had made illegal profits out of said 
transactions. 

Afterwards, to wit, on the 15th day of March, 1909, said de¬ 
fendants filed their joint and several answer to said amended bill 
denying that said accounts were false and fraudulent and asserting 
the truth and accuracy thereof; denying that said stocks and se¬ 
curities were never purchased for said plaintiff and that the pur¬ 
chases reported to said plaintiff by them were pretended or fictitious 
and asserting the actual purchases of said stocks and securities; 
denying that said accounts were false and fraudulent in respect of 
the interest charged said plaintiff by said defendants; denying that 
said defendants had made said alleged illegal profits; and generally 
and specifically asserting the truth and accuracy of said accounts. 

Thereupon issue was joined upon said answer and testimony taken 
upon the issues in said cause. 

And thereupon it was so proceeded in said cause that on, to w r it, 
the 11th day of May, 1910, the following decree was entered: 

“This cause came "on to be heard at this term and was argued by 
counsel; and thereupon, upon consideration thereof, it is this 11th 
day of May, 1910, adjudged, ordered and decreed as follows: 
13 that, the original and amended bills filed herein be, and they 
are hereby, dismissed with costs, to be taxed by the Clerk, 
and for which execution shall issue as at law. 

Thereafter, to wit, on the 15th day of April, 1912, said plaintiff 
filed in said cause a bill of review against said defendants, which 
said bill of review contained the hereinbefore recited averments of 
the original and amended bills and of said answer and further 
averred that on, to wit, the 0th day of February, 1912, said defend¬ 
ants tendered to said plaintiff the stocks and securities purchased for 
said plaintiff, viz., the stocks and securities in said declaration men¬ 
tioned and described, but that the certificates of stock so tendered 
said plaintiff were not the identical certificates purchased for her 
account and for this reason said plaintiff declined to accept the 
same; that if defendants ever purchased any stocks for said plain¬ 
tiff such stocks were by said defendants converted to said defends 
ants’ own use by loading, hypothecating or selling the same for the 
defendants’ own use; that the accounts rendered by said defendants 
to said plaintiff were false and fraudulent in that they purported 
to be based upon actual purchases of stocks whereas said purchases 
were never actually made but merely pretended so to be made. The 
said bill of review prayed that said cause and the proceedings had 
therein be revived against said defendants in the same plight and 
condition as same were at the time of the hereinbefore recited decree, 
for an accounting and discovery from said defendants, and for 

general relief. # ^ 

Thereafter said defendants interposed a demurrer to said bill of 

review. . 

And thereupon it was so further considered in said cause that 
on, to wit, the 6th day of June, 1912, the following decree was 
entered: 
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u-n^lp 18 C ?' use came on to be heard at this term upon the 
bill of review filed herein and the demurrer of the defend¬ 
ants interposed thereto and was argued bv counsel; and thereupon 
upon consideration thereof, it is this 6th day of June, 1912, by this 
Court and the authority thereof, adjudged, ordered and decreed 
that said demurrer be, and the same is hereby, sustained. And the 
said plaintiff electing in open court not to amend said bill, it is 
further adjudged, ordered and decreed that said bill of review be 

and the same is hereby, dismissed with costs, for which execution 
shall issue as at law.” 

All of which as by the record in said Court remaining will more 
fully and at large appear, which said decrees hitherto remain in full 
force and effect, not in the least reversed or annulled. 

And the said defendants further say that the causes of action in 
the aforesaid original and amended bills and bill of review in the 
above recited action and record contained, and the causes of action 
in said declaration in this cause mentioned and set forth, are the 
same causes of action and not other and different. 

MADDOX and GATLEY, 

Attorneys for Defendants. 


Affidavit. 

* * * * * * * 

District of Columbia, ss: 

Albion K. Parris, being first duly sworn, deposes and says • I 
am a member of the firm of Crane, Parris and Company, defendants 
in the above-entitled cause. I deny that said firm is indebted unto 
the plaintiff', Harriet E. Noble, in the sum of Forty thousand five 
hundred and seventy-four Dollars and sixty-eight cents ($40- 
574.68), as claimed in her declaration and particulars of demand 
filed herein, or that she has a right to recover of said defendants 
said sum, the grounds of our defense being as follows: 

15 On or about the 25th day of April, 1900, said plaintiff 
opened an account with said firm of Crane, Parris and Com¬ 
pany, (which firm is and for many years past has been engaged 
in the banking and brokerage business in said District), for the 
purchase and sale of stocks and securities on margin. Between the 
date aforesaid and on, to wit, the 13th day of May, 1913, when said 
account was closed out as hereinafter set forth, said plaintiff pur¬ 
chased by and through said defendants, as aforesaid, about Thirty- 
one hundred (3100) shares of stock besides Ten thousand Dollars 
($10,00) in bonds. On the day last aforesaid, plaintiff in the 
meantime having sold a large number of such shares of stock and 
said bonds, defendants were carrying for account of said plaintiff 
the shares of stock referred to in the declaration herein. That 
every share of stock by said plaintiff ordered to be purchased by 
said defendants was actually and in good faith purchased by them 
and every share of stock by said plaintiff ordered to be sold by said 
defendants was actually and in good faith sold by them and‘at Ao 
time were said stocks or bonds or any of them by said defendants 
2—2786a 
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converted to their own use by sale, hypothecation, loaning, or other¬ 
wise. From April 25, 1900, until May 1, 1913, said plaintiff re¬ 
ceived from said defendants monthly statements of her account 
with said defendants, which statements of account were true and 
accurate and accepted by said plaintiff. That the purported state¬ 
ment of account filed with plaintiff’s declaration is not a full, com¬ 
plete and true statement of the account between said plaintiff and 
said defendants. Notwithstanding the accuracy of said accounts 
so furnished by said defendants to said plaintiff, said plain- 
16 tiff on or about the 28th day of June, 1908, filed a bill in 
equity against said defendants in the Supreme Court of the 
District of Columbia, holding a special term in Equity, as is more 
fully and at large set forth in the fourth plea filed herein by said 
defendants to the declaration herein filed, which plea is true in fact 
and which plea is herewith referred to and prayed to be read and 

considered as a part of this affidavit. , . 

On, to wit, the 5th day of May, 1913, the amount of said plain¬ 
tiff’s indebtedness to said defendants on account of the stocks said 
defendants were carrying for said plaintiff’s account, as aforesaid, 
to wit, the stocks mentioned and described in said declaration, was 
Thirty-four thousand one hundred and twenty dollars and ninety- 
one cents ($34,120.91), with interest from May 1, 1913. Of this 
fact said defendants on said 5th day of May, 1913, notified said 
plaintiff and demanded of her payment thereof and further noti¬ 
fied said plaintiff that upon such payment being made said defend¬ 
ants tendered themselves ready and willing to turn over to said 
plaintiff said stocks and further that in default of such payment and 
closing of the account by said plaintiff, or the transferring by plain¬ 
tiff of said account elsewhere by or before four o’clock, p. m. of 
Monday May 12, 1913, said defendants would, without further 
notice to said plaintiff, sell said stocks on the floor of the New 
York Stock Exchange in the City of New York, N. Y., at the open* 
ing of said Exchange on the following day, placing the amount 
therebv received to the credit of plaintiff s account. Accordingly, 
plaintiff having failed to pay said defendants the sum so as afore¬ 
said due them, or to transfer said account, defendants did on, to 
wit the 13th dav of May, 1913, sell said stocks in accordance 
with said notice, placing the amount received from such 
17 sales to the credit of said plaintiff’s account, leaving a bal¬ 
ance then in the hands of said defendants to the credit of 
said plaintiff of Six hundred and fifty-six dollars and nine cents 
($656.09), besides five (5) shares of the capital stock of the Missouri 
Pacific Railway Company and three Southern Pacific Company 4% 
coupon collateral bonds, due 1949, which bonds had theretofore 
been deposited with said defendants by said plaintiff as additional 
margin on account of the aforesaid stock transactions. Defendants 
notified plaintiff of the sale of said stocks as aforesaid and tendered 
her the stock and bonds remaining in their hands as last aforesaid, 
together with said cash balance, but said plaintiff declined and re¬ 
fused to accept the same so tendered or any part thereof Not¬ 
withstanding such tender and refusal said plaintiff on, to wit, the 
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28th day of May, 1913, filed in this Court a certain action at law, 
the same being numbered 55829 on the law dockets of this Court, 
for the recovery of the possession of said bonds and under a writ 
of replevin issued in said cause two of said bonds were taken from 
the possession of said defendants; so that said defendants now have 
in their possession one of said bonds and said five shares of the 
capital stock of the Missouri Pacific Railway Company, besides the 
said sum of Six hundred and fifty-six dollars and nine cents 
($656.09), as aforesaid, and to this extent only are said defendants 
indebted to said plaintiff and said defendants have as aforesaid 
tendered and hereby tender themselves ready and willing to turn 
over to said plaintiff said last-mentioned bond and stock and said 
sum of Six hundred and fifty-six dollars and nine cents ($656.09), 
and said defendants ask leave to deposit the same in the 
18 registry of this Court to the credit of this cause. 

I further say that the causes of action in said declaration 
set forth did not accrue within three years next preceding the filing 
of the declaration herein. 

ALBION K. PARRIS. 

Subscribed and sworn to before me this 4th day of June, 1913. 
[seal.] HERBERT A. GILL, 

Notary Public, D. C. 

Joinder of Issue. 

Filed June 12, 1913. 

* * * * * 

issue upon the defendants first, second, third 

F. S. KEY SMITH, 
Attorney for Plaintiff. 


Supreme Court of the District of Columbia, 

Monday, November 2, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Gould, 
presiding. 

******* 

Now come here as well the plaintiff, by her attorneys Messrs. 
Key-Smith and Lewis, as the defendants by their attorneys Messrs. 
Maddox & Gatley, and a jury of good and lawful men of this Dis¬ 
trict, to wit: Henry E. Bittinger, Dwight Anderson, Jno. McDermott, 
Jr., Jno. A. Halcer, Chas. A. Compton, Jno. W. Crown, Albert L. 
Moore, W. W. Delano, Theo. A. Leckert, Emil G. Schafer, Chas. 

Demonet, and Morris Garfinkle who are duly sworn to well 
19 and truly try the issues above joined; Whereupon the plain¬ 
tiff enters a non-pros, as to the first count of her declaration, 


* * 

The plaintiff joins 
and fourth pleas. 
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and it is considered that the defendants go thereof without day 
as to said first count as aforesaid, and after the opening statements 
to the jury by the respective parties, the defendant in open court 
tenders to the plaintiff the sum of Six hundred and fifty-six dollars 
and ninetv cents ($656.90); five shares of the capital stock of the 
Missouri <fc Pacific R. R. Co. and one bond, which tender is refused 
by the plaintiff; whereupon the jury, after a partial hearing of the 
evidence, are respited until the meeting of the Court on Wednesday 


next. 


Memorandum. 


November 4, 1914.—Verdict for the defendants. 

Supreme Court of the District of Columbia. 

Saturday, November 14, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Gould 
presiding. 

******* 

This cause coming on for hearing upon the motion of the plain¬ 
tiff for a new trial, the same having been argued, it is considered 
that said motion be, and hereby is, overruled and judgment on 
verdict is ordered; Therefore it is considered that the plaintiff take 
nothing by her suit, and that the defendants go thereof without 
day, and recover against the plaintiff their costs of defense, to be 

taxed by the Clerk, and have execution thereof. 

The plaintiff, by her Attorney, in the presence of counsel for 
the defendants, notes an appeal to the Court of Appeals, 
20 and the bond for costs is fixed in the penalty of $100.00. 

Memorandum. 

November 21, 1914.—Appeal bond approved and filed. 


Assignments of Error. 

Filed November 21,1914. 

♦ ♦**♦** 

Now comes the Plaintiff, Harriet E. Noble by her attorney, F. 8. 
Key-Smith and for assignment of error says that the court erred: 
First. In directing the jury to render a verdict in favor of the 

Second In overruling her motion for a new trial and rendering 
judgment in favor of the defendants.^ g ^ 

Attorney for Plaintiff. 

Received Copy Nov. 21/14. 

MADDOX and GATLEY, 

Att’ye for Def t$. 
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Designation of Record. 

Filed November 21, 1914. 

* * * * * * „ * 

The Clerk will please prepare a transcript of the record in the 
above entitled cause for appeal to the Court of Appeals of the District 
of Columbia, said transcript to contain the following. 

First. Plaintiff’s Declaration omitting affidavit and Bill of Par¬ 
ticulars. 

Second. Defendants’ pleas. 

21 Third. Replication or Joinder of Issue. 

Fourth. Minute of non pros, as to first count. 

Fifth. Order overruling motion for new trial and entry of judg¬ 
ment. 

Sixth. Note of Appeal and order fixing amount of cost bond on 
appeal. 

Seventh. Memorandum of filing and approval of appeal bond. 

Eighth. Assignment of Errors. 

Ninth. Designation of Record on Appeal. 

F. S. KEY SMITH, 
Attorney for Plaintiff. 

Service of copv accepted this 21 day of November 1914. 

MADDOX and GATLEY, 

Attorney for Defendants. 

Memorandum. 

December 30, 1914.—Bill of Exceptions submitted and taken un¬ 
der consideration. 


Supreme Court of the District of Columbia. 

Thursday, January 28, 1915. 

Session resumed pursuant to adjournment, Mr. Justice Gould 
presiding. 

******* 

It being made to appear to the Court, by counsel for the plain¬ 
tiff that through inadvertence he failed to obtain an order extend¬ 
ing the time for filing the transcript of the record in this 
22 cause at the time when the bill of exceptions was filed with 
the Clerk, said counsel understanding that as the bill of ex¬ 
ceptions was not settled, it was not necessary to extend the time for 
filing the transcript until the same was settled, and in* as much as 
the rule requiring the filing of said transcript is a rule of the Court 
of Appeals, and although this Court doubt its discretion to extend 
the time for said filing, but is willing to exercise said discretion, if 
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any, in favor of the plaintiff for the purpose of affording a review 
by the Court of Appeals of the action of this Court on the merits, 
now this 28th day of January, 1915, as of the 30th day of Decem¬ 
ber, 1914, the time for filing the transcript of record in the above 
entitled cause is extended to the 20th day of February, 1915. 

ASHLEY M. GOULD, Justice. 

To which order extending the time for filing said transcript of 
record counsel for defendant objects, which objection is overruled, 
and an exception thereto noted. 

ASHLEY M. GOULD, Justice. 

Supreme Court of the District of Columbia. 

Thursday, February 4, 1915. 

Session resumed pursuant to adjournment, Mr. Justice Gould 
presiding. 

******* 

23 The Court having this day signed the bill of exceptions ‘ 

heretofore submitted herein, now orders the same of record 
as of the time of the noting thereof at the trial. 


24 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
23, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 55777 at Law, wherein 
Harriet E. Noble is Plaintiff and Augustus Crane, Jr. et al. are De¬ 
fendants, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court at the City of Washington, in said District, 
this 11th day of January, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 






25 In the Supreme Court of the District of Columbia. 


Law. No. 55777. 

Harriet E. Noble, Plaintiff, 
vs. 

Augustus Crane, Jr., Albion K. Parris, and Eugene E. Thomp¬ 
son, a Copartnership, Trading as Crane, Parris and Company, 

Defendants. 

Bill of Exceptions. 

Be it remembered, that the above entitled cause came on for trial 
before Mr. Justice Gould and a jury on the second and fourth days 
of November, 1914, whereupon in order to maintain the issues on 
her part joined the plaintiff offered testimony tending to prove that 
at the solicitation of the defendants, a firm of stockbrokers doing 
business in the District of Columbia, she opened an account with 
them for the buying and selling of listed stocks and other securities 
upon the margin, giving the defendants authority to buy for her 
account from time to time such stocks and securities as the plaintiff 
might direct or in the defendants’ judgment would prove good in¬ 
vestments and were paying good dividends at the time of purchase, 
also to sell such stocks when purchased for the plaintiff’s account 
when a profit could be made. Plaintiff was required to place in the 
hands of the defendants a deposit of money equaling ten per cent of 
the value of any and all such purchases and to keep in the hands of 
the defendants by way of margins on such purchases an amount not 
less than ten per cent of the total market value of such securities, 
the defendants agreeing to purchase from time to time for and on 
behalf of the plaintiff’s account good dividend paying stocks and 
securities and to advance for the plaintiff the remaining ninety per 
cent of the purchase price thereof, holding such purchased 
26 stocks and securities as security for their advances. 

That the defendants were never to sell upon a falling 
market without first giving the plaintiff an opportunity to protect 
her interests by increasing the amount of her margins, or marginal 
deposit with them. 

Beginning with the 25th day of April, 1900, the defendants, in 
accordance with such agreement, from time to time reported to the 
plaintiff they had purchased and sold for her account various and 
sundry stocks and other securities and the plaintiff deposited as 
agreed ten per cent of the purchase price with the defendants and 
ever kept such margin good in their hands, depositing additional 
money, or in lieu thereof pther collateral satisfactory to the defend¬ 
ants, as demanded by them. 

That among other stocks and securities which the defendants re¬ 
ported as purchased for the plaintiff and charged into her account 
were: 

100 shares of the second preferred stock of the capital stock of the 
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Erie railroad reported as purchased on the 2nd day of May, 1901, 
at $59.25 per share. 

100 shares of the preferred stock of the capital stock of the Rock 
Island railroad reported as purchased on the 8th day of March, 1905, 
at $79.75 per share. 

100 shares of the capital stock of the Missouri Pacific railroad re¬ 
ported as purchased on the 14th day of March, 1905, at $110.50 per 
share. 

100 shares of the first preferred stock of the capital stock of the 
United States Rubber Company, reported as purchased on the 16th 
day of January, 1903, at $114.37y 2 per share. 

100 shares of the capital stock of the Missouri Pacific railroad, 
reported as purchased on the 19th day of March, 1906, at $94.25 
per share. 

100 shares of the preferred stock of the capital stock of the United 
States Steel Corporation, reported as purchased on the 14th day of 
May, 1903, at $105.75 per share. 

At divers other times the defendants reported the purchase and 
sale of sundry other stocks and securities which they charged iu and 
out of the plaintiffs account but that on and after the 14th day of 
May, 1906, when the last above item of 100 shares of the preferred 
stock of the United States Steel Corporation was reported as 
27 purchased, no further purchases or sales were reported but 
the plaintiffs account, as rendered monthly and at other 
times to her, purported to show the defendants were carrying for 
her all of the a Love named stocks and in accordance therewith the 
defendants charged the plaintiff interest upon her monthly balances 
due them at rates of interest varying from five to seven per cent 
per annum, compounding said interest monthly by charging each 
month’s interest into the monthly balances due them. 

further plaintiffs evidence tended to prove that on and after the 
said znd day of May, 1901, the date upon winch the uefeudants 
reported the purchase of the first item on the above enumerated 
stocks the piainutf at the demand of the defendants made numerous 
additional deposits of money or securities, satisfactory to the defend¬ 
ants, by way of keeping her margins good in their hands in accord¬ 
ance with the understanuing between them, which deposits were 
accepted by the defendants and credited to the account ol the plain¬ 
tiff, that is the monthly accounts which they rendered the piaintiff 
* purported to show that said deposits were so made and credited. 
That said deposits amounted to many thousands of dollars. 

That the defendants’ monthly accounts as rendered the plaintiff 
purported to show they were carrying for the plaintiff the aforesaid 
stocks so alleged as purchased for her, and they charged and col¬ 
lected interest as aforesaid, upon her monthly balances due them 
by reason of such purchases and the plaintiff ever responded to all 
their demands for deposits to protect her accounts. That on the 6th 
day of February, 1912, defendants tendered her through her former 
counsel, William Henry W'hite, Esq., the shares of stock they pur- 
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ported to be carrying for her account and demanded of plaintiff the 
balance due them by her thereon. 

r llie shares of stock so tendered were as follows: 

For the 100 second preferred shares of the capital stock of 
2,6 o j i ? ne 1<ailroad Company, reported as purchased on the 
znd day of May, 1901, as aforesaid, the defendants tendered: 

Certificate No. N. 4390 calling lor 20 shares issued in tlie name of 
Carlisle Mellick and Co. and dated November 1, 1911, which was 
indorsed registered on November 8th, 1911. 

Certilicate No. N. 4248 calling for 20 shares issued in the name of 
Charles M. Shot, Jr., and Co., and dated May 24, 1911 being in¬ 
dorsed and registered on the 25tli day of May, 1^11. 

Certificate No. 4856 calling for 50 shares issued in the name of 
DeCoppet and Doremus and dated August 29, 1911, being indorsed 
and registered on the 30th day of August, 1911. 

Certificate No. P. 101,184 calling for 10 shares issued in the 
name of Daniel N. lalbot and dated June 9, 1909, and indorsed on 
June 10, loll, and registered on the 10th day of June, 1911. 

For the 100 preferred shares of the capital stock of the Rock 
Island Railroad Company reported as purcnased for the plaintiff on 
the 8th day of March, 1905, the defendants tendered: 

A certificate calling for 100 shares issued in the name of Charles 
D. Barney and Company and dated October 1, 1908, being indorsed 
and registered on the 2nd day of October, 1908. 

For the 200 shares of the capital stock of the Missouri Pacific 
Railroad Company reported as purchased for the plaintiff on the 
14th and 19tli days of March, 1905, the defendants tendered: 

Certificate No. A. 9209 calling for 50 shares issued in the name 
of Carpenter, Baggot and Company and dated December 22, 1911 
being indorsed on the 28th day of December, 1911, and registered 
on the 26th day of December, 1911. 

Certificate No. A. 7313 calling for 40 shares issued in the name of 
Boody, McClellen and Company and dated August 7, 1911, being in¬ 
dorsed on the 9th day of August, 1911, and registered on the 8th 
day of August, 1911. 

Certificate No. B. 6608 calling for 10 shares issued in the name of 
Albert Koechele and dated September 25, 1911, and indorsed on the 
20th day of November, 1911, and registered on the 26th dav of Sep¬ 
tember, 1911. 

Certificate No. 9690 calling for 100 shares issued in the name of 
Williams, Nicholas and Moran and dated April 26, 1911 being in¬ 
dorsed on the 27th day of April, 1911. 

Certificate No. A. 4501 catling for 5 shares tendered as a stock 
dividend upon the other 200 shares and issued in the name of the 
plaintiff and dated June 5th, 1908, bearing no endorsement and 
registered on the 8th day of June, 1908. 

For the 100 shares of the first preferred capital stock of the 
29 United States Rubber Company reported as purchased for the 
plaintiff on the 16th day of January, 1906, the defendants 
tendered: 

3—2786a 
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Certificate No C. 8203 calling for 100 shares and issued in the 
name of Herzfeld and S'tearn and dated October 16, 1911, being 
indorsed on the 18tli day of October, 1911, and registered on the 17th 

day of October, 1911. G , 

For the 100 shares of the capital stock of the United States Steel 

Corporation, preferred, reported as purchased for the plaintiff on the 
14th dav of May, 1906, the defendants tendered: 

Certificate No. D. 121,103 calling for 100 shares and issued in 
the name of I. O. Bunn and countersigned March 8, 1911, being 
endorsed on the 5th day of February, 1912, and registered on the 
8th day of March, 1911. 

The certificates tendered represented the same number ot snares 
of the same issues of stocks that defendants were supposed to be 
carrying fer plaintiff’s account. 

At the time the tender was made a statement of account was 
rendered showing balance due defendants by plaintiff, payment of 
which balance was then demanded and refused. 

That aforesaid tender of the said stocks was refused by the plain¬ 
tiff through her then counsel, William Henry White Esq., for the 
reasons that it appeared from the dates of their issue, indorsement 
and registration they were not the certificates purchased by and for 
the plaintiff and were not the identical certificates purchased for 

her account. . , 

Plaintiff complained to defendants about their interest charges 

against her and they adjusted them. 

That prior to the said tender on the 6th day of February, 1912, 
the plaintiff had no knowledge of any irregularity in the reputed 
purchase of said stocks and that the nature of the several certifi¬ 
cates tendered and the great discrepancy in their date from those 
upon which the purchases were reported to have been made was 
the first intimation or knowledge that plaintiff had of a possible 
conversion of her stocks by the defendants. 

30 Plaintiff further offered the testimony, taken de bene esse 

before Samuel R. Betts, United States Commissioner for the 
Southern District of New York in April, 1914, of William B. Ken¬ 
dall, a stock broker of New York and member of the firm of Ken¬ 
dall 5 and Whitlock, stockbrokers, the agents and correspondents of 
the defendants, Crane, Parris and Company, through whom afore¬ 
said reputed purchases of stock were reported to have been made 
for plaintiff’s account. Plaintiff likewise offered in evidence the 
ledgers of said firm of Kendall and Whitlock concerning said trans¬ 
actions, which said oral testimony of the witness Kendall, together 
with said ledger entries, tended to prove that said firm of Kendall 
and Whitlock bought said stocks upon the New York Stock Ex¬ 
change for the account of the defendants upon the defendants carry¬ 
ing with said Kendall and Whitlock a marginal account sufficient 
in^the judgment of said Kendall and Whitlock to protect them 
against loss. 

That with the exception of the 100 second preferred shares of 
the capital stock of the Erie Railroad each of said several purchases 
were made on the days heretofore stated. The said 100 second pre- 
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ferred shares of the Erie Railroad being purchased on the 1st day 
of May, 1901, and that there appears no purchase of any such 
shares for the defendants’ account on the said 2nd day of May, 1901. 
That said stock was carried for the account of the defendants by 
Kendall and Whitlock advancing in the first instance the remainder 
of the purchase price over and above the amount of defendants’ 
margin but that as occasion required Kendall and Whitlock would 
borrow money on them. 

To quote from witness Kendall’s testimony: 

Q. Now, Mr. Kendall, having bought these stocks for Messrs. 
Crane, Parris & Co., I will ask you what you did with them? A. 
That ledger shows that we must have carried them.. 

31 Q„ How did you carry them? A. In the customary way 
in which brokers do their business. 

Q. What is their custom? A. To borrow money on them either 
from Stock Exchange members or banks or trust companies. 

Q. For the purpose of what? A. I don’t understand your ques¬ 
tion. 

Q. For what purpose would you borrow money on the stocks? A. 
For the purpose of making up our bank account. 

Q. Any other purpose than that? A. For the purpose of car¬ 
rying the stocks. 

Q. State your object in borrowing money on those stocks. Was 
it in order to carry them for Crane, Parris & Co.? A. Yes, sir. 

That the monthly ledger accounts of the defendants with Kendall 
and W hitlock showed that Kendall and Whitlock were carrying 
for the defendants practically no stocks of a like or similar char¬ 
acter in excess of those purchased on the aforesaid dates. 

To Quote from Witness Kendall’s testimony: 

Q. Mr. Kendall, I will ask you one additional question. During 
the time that your ledger shows your monthly statements with 
Messrs. Crane, Parris & Company what, if any, other blocks of Rock 
Island preferred, Missouri Pacific, Rubber first preferred, United 
States Steel preferred and Erie second preferred were you carrying 
for their account other than the 100 Erie second preferred which 
you have testified was bought on May 1,1901, and 100 shares of Rock 
Island preferred which you have testified was bought on March 8, 
1905, and the 100 shares of Missouri Pacific which you have testi¬ 
fied was purchased on March 14, 1905, and the 100 shares of U. S. 
Rubber first preferred which you have testified was purchased on 
January 16, 1906, and an additional 100 shares of Missouri 

32 Pacific which you have testified was purchased on the 19th 
day of March, 1906, and the 100 shares of U. S. Steel pre¬ 
ferred which you have testified was purchased on May 14, 1906 
does your ledger show you had purchased and were carrying for 
the account of Crane, Parris and Company? A. The monthly ac¬ 
counts appearing on our ledger during the period of the past five 
or six years or more as rendered to Crane, Parris and Company 
show that we were practically carrying no shares of these particu¬ 
lar stocks in excess of the 100 Erie second preferred; 100 Rock 
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Island preferred; 200 Missouri Pacific; 100 U. S. Rubber preferred 
and 100 Steel preferred. 

That said defendants’ agents, Kendall and Whitlock claimed the 
right under the rules of the New York Stock Exchange to use 
a customer’s stock to borrow money on said stocks for the purpose 
of carrying them and in order to make up their bank account they 
loaned the stocks, if they had the opportunity to do so, to other 
brokers which loaning is known as a loan upon the Exchange. 

To quote from AVitness Kendall’s testimony: 

Q. Now, Mr. Kendall, is there any book that you have which will 
show how these stocks were carried by you with reference to loans? 
A. Our books are out of existence but any brokers’ books will show 
how they are carried; they are all carried the same way. 

Q. Have you any personal recollection how these stocks were 
carried, and with whom the loans were carried? A. They were car¬ 
ried in the general run of business; we borrowed from banks or 
others, and it was made up with sufficient margin. 

Q. Now, as a matter of fact, were any of those stocks loaned 
on the stock Exchange or what is generally known as a stock loan? 
A. I could not answer that question. 

Q. You could not say whether they were or were not? 
33 A. They might have been or might not have been. I will 
say this much, if I had a chance to loan I loaned them. 

Continuing Witness Kendall further testified: 

Q. Did you make all the loans on every purchase of stock or 
stocks that was bought by your firm? A. I might not have made 
them all personally. 

Q. You don’t understand me, Mr. Kendall. Do you not fre¬ 
quently borrow money upon the stocks as collateral? A. I have 
already stated that I borrow money on them, sometimes in loans 
and sometimes by loaning the stocks. If there is a demand for 
stock and I can get more interest by loaning the stocks I frequently 
loan the stocks. 

Q. What do you mean by loaning the stocks? A. I mean loan¬ 
ing them to some other brokerage house who may have the stocks* 
coming from Europe, having made the sale they want to make 
delivery the following day. 

Q. How much money do you get when you loan a stock? A. 
When you loan a stock you get the market price of the stock and 
you are supposed to keep it within two per cent of the market. 

Q. If a purchaser orders $5,000 worth of stock and puts up 
$1,000 as a margin and you loan that stock, you get from the 
broker who borrows it $5,000 do you not? A. If I understand you, 
you mean to say if a customer gives me $5,000 yo buy 100 shares 
we will say of Missouri Pacific at $50.00 and I purchase the stock 
at $50.00 the stock is naturally paid for and would not require any 
money. On the other hand, if the stock was selling at par and 
you gave me $5,000, you would have the stock half paid for, but I 
would have a perfect right to use the stock in any way in which 
I saw fit under the rules of the Stock Exchange and those are the 
only rules which we recognize. 
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Q. This is what I mean. I mean where a customer gives 

34 you a margin on $5,000 worth of stock of $1,000 and you 
make a stock loan rather than a collateral loan you receive 

for the stock loaned the full $5,000 do you not? A. We receive 
the market value of the stock, whatever it is. It might be five per 
cent lower or five per cent higher the day we purchased the stock 
than when we loaned it, and we get the money the next day. 

Q. What becomes of the purchaser’s margin under those condi¬ 
tions? A. Well, the purchaser’s margin is placed to the purchaser’s 
credit and it helps in his interest account. The more margin he 
has the less interest he will have to pay at the end of the month on 
the total amount of the purchase. 

Q. Then if 1 understand you correctly, when you make a stock 
loan and you receive the full market value of the stock, you have 
the market value of that stock in your hands as well as the margin 
of the purchaser which he has put up? A. Yes, we do, but on 
the other hand if we loan the stock to a fellow broken and the stock 
happens to decline, frequently eight or ten points—as a matter of 
courtesy one broker will not antagonize another broker—although 
it is customary on a fall of two per cent to call the broker up but 
frequently I have had stock loans on my ledger which will show 
that the parties from whom I borrowed the stock have let their 
margin run fifteen per cent against me. 

Q. Now then, Mr. Kendall, is it or is it not a fact that one differ¬ 
ence between a stock loan and a collateral loan is that in the former 
the full market value is received whereas in the latter only the dif¬ 
ference between the market value and the amount of the margin 
that the purchaser has put up is received? A. That is true to a 
certain extent, but in an active market it would not be true. 

Q- Why not? A. Because the stock might have declined 

35 five points after we had received the market price for the 
stock. Now it is customary at a quarter past two to mark 

up stocks or mark down stocks which are loaned to other brokers 
on the Stock Exchange, and before a quarter past two the marking 
up process seldom takes place. 

Q. Now then, if the stock de-lines as you say, you call upon the 
purchaser of that stock, do you not for more margin, additional 
margin. A. Do you mean the customer? 

Q. Yes sir. A. Yes, unless the customer has a stop loss order 
on it. 

Q. Which means what? A. Why, if a customer comes to me 
and says he only wants to lose so much money, we will place a 
stop loss order on it subject to the market. Many a time I have 
had stop loss orders I could not execute at the stop loss price and 
it has been in the courts many times. 

Q. What do you do in those cases? A. Do the best we can. (Pages 
32 to 39 inclusive testimony.) 

As a further evidence of the methods by which defendants 
through their agents, Kendall and Whitlock in New York carried 
the plaintiff’s stocks the testimony of said witness Kendall tended 
to prove that while their monthly ledger accounts showed no omis- 
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sions of any other stocks excepting the 100 preferred shares of the 
United States Rubber Company and 100 preferred shares of the 
Rock Island Railroad, Kendall and Whitlock, nevertheless, used 
such stocks from time to time by loaning them out in the general 
course of business. 

To quote again from Witness Kendall s testimony: 

A. I have already testified with regard to Missouri Pacific up 
to date. I have twice testified that during the past five or six years 
we have carried 200 Missouri Pacific for a period of five or six years 
at any rate, and we have either carried it in loans or carried it m 
the box (meaning their office) or loaned the stock out in the 
36 general course of business until asked to ship them to them. 

And still further the witness Kendall’s testimony tended to 
prove that at the request of the defendants all of aforesaid stocks were 
shipped to the defendants by Kendall and Whitlock on Februaiy 
5 1912 and were returned bv the defendants to Kendall and Whit¬ 
lock on’February 8th, 1912." Asked what if any money defendants 
had sent by way of payment of the balance of the purchase price 
of said stocks at the time of their request to have the stocks shipped 
them witness refused to answer. 

In response to direct question from counsel for plaintiff witness 
Kendall’s testimony tended further to prove that the ledger accounts 
of Kendall and Whitlock with the defendants for the month end¬ 
ing January 31, 1912, did not disclose or contain either the 100 
preferred shares of the capital stock of the United States Rubber 
Company or the 100 preferred shares of the capital stock of the 
Rock Island Railroad and that on the 5th day of February, 1912, 
when Kendall and Whitlock shipped the defendants the said stocks, 
said the witness, it would naturally be assumed that on that particu¬ 
lar date their account might have been short 75 shares of Rubber 
Preferred and 100 shares of Rock Island Preferred. That the same 
was likewise true of the defendant’s account with Kendall and 
Whitlock for the previous month ending December 31, 1911. Speak¬ 
ing of said monthly accounts back as far as November 30, 1908, 

witness testified as follows: . , 

Q. How far back have you gone in the examination of these 

monthly accounts with Crane, Parris & Co. as contained on your 
ledger? A. To 1908. 

Q. You have testified that this account as shown upon your ledger 
on January 31, 1912, did not contain 100 Rock Island Preferred, 
and contained only 25 shares of Rubber First Preferred? A. That 
is correct. 

37 Q. Now, what difference, if any, do these other monthly ac¬ 

counts show from that? A. I see some of the monthly ac¬ 
counts from time to time show that we were carrying tne iull line of 
stocks already mentioned by you, and at other times I find we had 
shipped some of the stocks, as I have already mentioned, Rubber 
First Preferred and Rock Island First Preferred, and at other times 
their account would show that they were long of even more than 
100 Rubber First Peferred and more than 100 Rock Island First 
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Preferred. I have no way of knowing for whose account they were 
carrying these stocks. 

Q. Well, do any of these accounts show that they were not 
long of 100 Erie Second Preferred, 200 Missouri Pacific, and 100 
Steel Preferred? A. During the time mentioned by me? 

Q. Yes, the time of your examination. A. No sir, the account 
shows that those stocks were probably in our control during the 
period mentioned. 

Q. During the entire period? A. During the entire period. 

Q. So that, as I understand you, from November 30, 1908, to 
February 5, 1912, you constantly had in your possession or con¬ 
trol 100 Erie Second Preferred, 200 Missouri Pacific, and 100 Steel 
Preferred, credited to the account of Crane, Parris & Co. A. Yes 
sir. 

Q. But that during that time you did not have 100 Rock Island 
Preferred, and only 25 U. S. Rubber Preferred? A. I have already 
stated that I must have had those stocks in my control until the 
dates I delivered them to Crane, Parris & Co. 

Q. Do the books show that? A. The books show delivery of 100 
Rock Island Preferred on July 21, 1909, and 100 Rubber First 
Preferred on November 9, 1910. 

38 I will ask you to turn to your monthly account with Crane, 
Parris & Co. for the month ending June 30, 1909. Have vou 
it there? A. Yes sir. 

Q. Do you find in that account all six of these stocks? A. I 
find them all except Rubber First Preferred. 

Q. You find no Rubber First Preferred? A. I find 22 shares of 
Rubber First Preferred. 

Q. Will you kindly turn to your monthly account as contained 
in your ledger with Crane, Parris & Co. for the month ending 
October 31, 1910. Do you find in that account all of these six 
stocks? A. I find all but the Rock Island First Preferred. 

Q. You have testified, have you not, that on July 21, i909, you 
shipped 100 Rock Island to Messrs. Crane, Parris & Co.? A.’ Yes 
sir. 

Q. And that on November 9, 1910, you sent 100 Rubber First 
Preferred to Crane, Parris & Co. A. Yes sir. 

Q. Do your books show where you got these two blocks of stocks, 
and when? A. At different times I must have purchased them* 
because they appear in our ledger. P ’ 

Q. Do your ledgers show that you purchased 100 Rock Island 
Preferred and 100 U. S. Rubber First Preferred on any other dates 
than on March 8, 1905, and January 16, 1906, for the accounts 
of Crane, Parris & Co., prior to the delivery on November 9 1910 
and July 21 1909? A. My books show that Crane, Parris & Co’ 
at times had 200 or 300 shares of Rock Island First Preferred. 

Q. And the same as to Rubber? A. The same as to Rubber 
First Preferred. 

Q. Carrying with you? A. Carrying with us. 

Q. So there is no way for you to tell that these two certificates 
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of stock for 100 shares each, one of Rock Island Preferred and 
the other of U. S. Rubber First Preferred, were the same 

39 as those purchased for the account ol Crane, Parris & Co. on 
March 8, 1905, and January 16, 1906? A. I have no way 

of knowing whether the original purchase was the same stock 
we had been carrying for them from time to time, but as I have 
testified before during the past six years we have had to their credit 
the stocks already mentioned, with the exception of since 1910, 100 
shares of Rubber First Preferred, which 1 have testified had been 
delivered to them, and since then they have purchased through us 
other lots of Rubber First Preferred. 

To again quote from testimony: 

Q. I will ask you to turn to your monthly account with Crane, 
Parris <fc Co. for the month ending June 30, 1909. Have you it 

there? A. Yes sir. < . 

Q. Do you find in that account all six of these stocks? A. I find 
them all except Rubber First Preferred. 

Q. You find no Rubber First Preferred? A. I find 22 shares 
of Rubber First Preferred. 

Q. Will you kindly turn to your monthly accounts with Crane, 
Parris & Co. as contained in your ledger for the month ending 
October 31, 1910. Do you find in that account all of these six 
stocks? A. I find all but the Rock Island First Preferred. 

Q. You have testified, have you not, that on July 21, 1909, you 
shipped 100 Rock Island to Messrs. Crane, Parris & Co. A. Yes sir. 

Q. And that on November 9, 1910, you sent 100 Rubber First 
Preferred to Crane, Parris & Co. A. Yes sir. 

Q. Do your books show where you got these two blocks of stock 
and when? A. At different times I must have purchased them 
because they appear on our ledger. 

And further, in response to direct question, the testimony shows, 
to quote again witness’ testimony:. 

40 Q. Will you turn, Mr. Kendall, to the date of February 5, 
1912, and I wijl ask you to tell us, if you can, where you* se¬ 
cured the 100 Rock Island Preferred and the 100 Rubber Preferred 
which you sent along with these other stocks to Crane, Parris & Co. on 
that date A. We might have been carrying it for other customers, 
we might have had it in loans for other customers or I might have 
borrowed it, I cannot tell. 

Q. It was not at that time carried for the account of Crane, Parris 
& Co. in your office, those two stocks? A. No, only 25 shares of 
Rubber First Preferred. 

The testimony of this witness further showed that at the request 
of the attorney for plaintiff he had examined the ledgers of Ken¬ 
dall and Whitlock for a period of six years prior to the time of 
testifying and such ledgers show that Kendall and Whitlock were 
during that period carrying for account of Crane, Parris & Co., 200 
shares of Missouri Pacific; 100 shares of United States Steel Pre¬ 
ferred; 100 shares of United States Rubber First Preferred; 100 
shares Rock Island Railroad Preferred, and 100 shares of Erie Rail¬ 
road Second Preferred; except that at certain times testified to by 
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the witness the monthly account on the ledger did not show 100 
shares of Rock Island Preferred, and 100 shares of United States 
Rubber First Preferred, to the credit ot Crane Parris & Co., and 
that the ledger showed also that on November 9, 1910, tbey dcuv 
ered to Crane, Parris & Co. 100 shares ol United States Rubber 
First Preferred stock and on July "21, 1909, they delivered to Crane, 
Parris & Co. 100 shares of Rock Island Preferred. 

Upon cross examination the witness Kendall further testified that 
on April 9, 1909, Kendall and W hitlock delivered among other 
stocks 100 shares of the capital preferred stock of the Rock Island 
Railroad Company and 100 shares of the first preferred stock of the 
capital stock of the United States Rubber Company to the Sea- 
41 board National Bank in the City of New York for the account 
of Crane Parris Co. and that said stocks were received 
back from the Seaboard Bank by Kendall and Whitlock for the 

account of Crane, Parris & Co. on May 15, 1913. .. 

Asked upon re-direct examination what was the object ot deliv¬ 
ering the said stocks to the Seaboard National Bank the witness 
reulied: “It is our custom when Crane, Parris & Co. notify us to 
deliver stocks to the Seaboard National Bank—they make up their 
loans with the Seaboard National Bank—when they can borrow 
money at a less rate than Kendall and \\ hitlock were charging 
them, they, Crane, Parris & Co., would take up their slacks and 
deliver them to the bank which would lend the money at 4% while 
Kendall and Whitlock would charge 6%. That was the only object 

in making the delivery to the bank.” 

Whereupon the plaintiff, through her attorneys, announced her 

ca «e closed. 

Upon motion of counsel for the defendants the court thereupon, 
upon the whole evidence the substance of which whole evidence is 
set out above in this Bill of Exceptions, which is likewise the sub¬ 
stance of all the evidence produced at the trial, instructed ttie jury 
to render a verdict for the defendants. To all of which ruling, 
instruction and action of the court the plaintiff through her counsel 
then and there duly excepted. 

And thereupon, after the foregoing proceedings, which are hereby 
made a part hereof, the plaintiff, by her counsel tendered her bill of 
exceptions and praved the Court to sign, seal, and make the same a 
part of the record," and to have the same force and effect as to the 
exception taken by the plaintiff and noted by the Court, as if the same 
had been set forth in a bill of exceptions signed and sealed by the 
Justice presiding at the trial, which is accordingly done this 4th 

day of February, ASHLEY M. GOULD, Justice., [seal.] 


[Endorsed :1 Law No. 55,777. Harriet E. Noble, Plaintiff, vs. 
Crane Parris & Company, Defendants. Bill of Exceptions. 

Endorsed on cover: District of Columbia Supreme Court. No. 
9786 Harriet E. Noble, arpellant, vs. Augustus Crane. Jr., et al. 
Court of Appeals. District of Columbia. Filed Feb. 12,1915. Henry 
W. Hodges, clerk. 
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ijourf of Ideals,: jistrict of ^lamina. 


January Term, 1915. 


No. 2786. 


HARRIET E. NOBLE, Appellant, 

\ 

vs. 

AUGUSTUS CRANE ET AL., Appellees. 


MOTION TO DISMISS APPEAL. 

Now come here the appellees and move the court to dis¬ 
miss the appeal in the above-entitled cause because of the 
failure of the appellant to produce and file with the clerk 
of this court a transcript of the record herein within the 
time prescribed by Rule No. 15 of this court. 

SAMUEL MADDOX, 

H. PRESCOTT GATLEY. 

Attorneys for Appellees. 



F. S. Key-Smith, Esquire, 

Attorney for Appellant: 

Please take notice that the foregoing motion will be sub¬ 
mitted to the court on the — day of February at ten o’clock 
a. m., or as soon thereafter as counsel may be heard. 

SAMUEL MADDOX, 

II. PRESCOTT GATLEY, 

Attorneys for Appellees. 

Service of copy of the foregoing motion accepted this — 
day of February, 1915. 

) 

Attorney for Appellant. 
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ARGUMENT IN SUPPORT OF MOTION TO DISMISS. 

Rule 15 of this court provides that “when an appeal is 
entered in the court below; it shall be the duty of the ap¬ 
pellant, within forty days from the time of the appeal 
entered and perfected in said court (unless such time for 
special and sufficient cause he extended by the court below, 
or a judge thereof, such time to be definite and fixed), to 
produce and file with the clerk of this court a transcript of 
the record of such cause. * * *” 

The judgment in this case was entered on the 14th day 
of November, 1914. 

On the same day an appeal to this court was noted in open 
court. 

On November 21, 1914, the bond on appeal was approved 
and filed. 

On December 30, 1914, the bill of exceptions was sub¬ 
mitted to the court. 

The forty days within which the appellant should have 
filed the transcript of the record herein began to run on the 
21st day of November, the day upon which the appeal bond 
was filed (Mackall vs. Willoughby, 8th App. D. C., 143), 
and expired on the lltli day of January, 1915. 

Seventeen days after the expiration of the time for filing 
the transcript, and on January 28, 1915, appellant ob¬ 
tained an order of the court below as of the 30th day of 
December, 1914, extending the time for filing the transcript 
of the record to the 20th day of February, 1915. 

To the signing of this order appellees objected, which 
objection was overruled, and exception duly noted. 
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We respectfully submit to the court that such 

ORDER WAS IMPROPERLY SIGNED FOR TWO REASONS: 

First. Because no "special and sufficient cause 

WAS SHOWN FOR THE GRANTING OF SUCH EXTENSION J 

Second. Because the court was without jurisdic¬ 
tion, AFTER THE EXPIRATION OF THE FORTY DAYS LIMITED 
BY THE RULE, TO SIGN AN ORDER EXTENDING THE TIME. 

1 The order signed by the court below on its face shows 
that there teas no “special and sufficient cause” shown which 
would justify the granting of an extension of time. 

As appears by the recitals in the order, the failure to ob¬ 
tain an order extending the time lor filing the transcript 
of record was because of the inadvertence of counsel for the 
plaintiff (appellant) and his understanding that as the bill 
of exceptions was not settled when submitted to the court 
OI1 December BO, 1914, it was not necessary to extend the 
time for filing the transcript until the same was settled. 

The court in its order states that it "doubts its discretion 
to extend the time,” but we submit that under the decisions 
of this court there is no room for doubt. 

In the case of 

District of Columbia vs. Roth, 18 App. D. C., 547, 

a motion to dismiss the appeal was filed on the ground that 
the transcript was not filed within the forty days limited 
by the rule of this court. 

The appeal was dismissed. Thereafter appellant filed a 
motion to have the order of dismissal vacated, and in support 
of and also against this latter motion affidavits were filed 
by the respective parties. In the affidavit of counsel filed 
by the appellant in support of the motion to vacate the dis¬ 
missal, it was shown that he gave direction to one of his 
assistants to procure an order^ extending the time for filing 
the transcript, but for some reason such order was not ob¬ 
tained. Three days after the expiration of the forty-day 





period he obtained an order extending the time for such 
filing. 

That case was clearly one of “inadvertence” on the part 
of counsel in failing to obtain the necessary order of ex¬ 
tension. The court in its opinion says, page 550: 

“B|ut the reasons assigned in this affidavit for the 
oversight in regard to the order clearly do not re¬ 
lieve the case of the difficulty. It is manifest that 
the rules of this court designed to regulate the prose¬ 
cution of appeals to it, have not been observed. The 
rules of court for the regulation of its practice and 
the orderly transaction of business therein are in¬ 
dispensable; and all courts of record have an in¬ 
herent power to make such rules. * * * 

“These rules would be of but varying force, and 
of little value either to the court or suitors, and con¬ 
sequently very imperfect regulations on the subject, 
if their limitations and provisions could be dispensed 
with upon any and all occasions when circumstances 
might show a possible hardship to the party who had 
failed to observe the requirements of the rules, 
whether such failure be occasioned by mistake, over¬ 
sight, or otherwise. But these rules, so long as they 
remain unrescinded, cannot be dispensed with by the 
court to meet the apparent hardship of any particu¬ 
lar case, in the absence of fraud. They have the 
force of law, and are binding upon the court, and 
upon the suitors and those who represent suitors.” 

2. The forty days for filing the transcript of record under 
Rule No. 15 of this court having expired, and no applica¬ 
tion for extension having been made, and no order for such 
extension having been obtained within the period of forty, 
days, the court below was without authority to sign the order 
extending the time for filing the transcript . 

In 

District of Columbia vs. Roth, supra, 
the court says, page 549: 

“In this case, as it appears, an application was 
made, after the bill of exceptions was signed and 







filed, and after the forty days had expired, for an 
order, and an order was procured, for the allowance 
of an additional period of thirty days for filing the 
transcript, dating from April 3, 1901, the date of 
the order. This was clearly too late. The applica¬ 
tion for and obtaining the order for the extension 
of the time prescribed by the rule should be made 
within the period of forty days, otherwise it is not 
an extension of a current period, but the prescrib¬ 
ing of a new and additional period; and if that 
can be done after the expiration of the first period 
of forty days, it may be done at any time, no matter 
how long after such expiration, and there would be 
in reality no limit to the time within which a tran¬ 
script could be filed,—that right being made to de¬ 
pend entirely upon the indulgence of the court below. 
This is clearly not the intention of the rule.” 

In the case of 

District of Columbia vs. Humphries, 11 App. D. C., 

* 68 , 

the court in dismissing the appeal for failure to file the 
transcript within the time limited by the rule says, page 70: 

“It appears that there was some dispute or mis¬ 
understanding between the counsel of the parties in 
respect to the matter of settling the bills of exception, 
and affidavits were filed. But that does not suffi¬ 
ciently account for the delay, or take the case out of 
the operation of the rule of this court. There was 
ample time, as well as ample means, for settling the 
bills of exception within the time prescribed. 7 ’ 

Mr. Chief Justice Alvey, in an opinion overruling a mo¬ 
tion for a rehearing in the case, at page 78 says: 

“The motion in this case that the court shall finally 
dispose of the case on the appeal of the defendant, 
instead of dismissing the appeal on the motion of the 
plaintiff under the rule, cannot be granted. The rule 
of dourt is the law of the court, as it is of the parties, 
and there is no dispensing power in the court, simply 
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to meet what is supposed to be the pressing exigency 
of a particular case.” 

“* * * delay occurred and a contest arose in 

the matter of settling the bill of exceptions, and 
consequently the transcript was not filed in this court 
within the time prescribed by the rule of this court, 
and the appellee, the plaintiff below, claimed the 
enforcement of the rule both by motion to docket and 
dismiss, before the transcript was filed, and by motion 
to dismiss after the transcript was filed out' of time. 

1 his right to dismiss we have no right to refuse 
unless we were to hold the judgment to be an abso¬ 
lute nullity, which we have declined to do on a- 
motion to * dismiss the appeal under the rule. The 
mle would be of no force or effect if the transcript 
could be filed at any time after the appeal entered. 

1 he time prescribed by the rule must be given full 
torce as a limitation of time for filing the tran¬ 
script; that is the clear meaning and tenor of the 
rule.” 

Tn the case of 

Gros vs. Norment, 30 App. D. C., 574, 

a motion to dismiss the appeal was filed because the bill 
of exceptions was not signed within the time required by 
the rules of (he Supreme Court of the District of Columbia- 
and because the transcript of record was not filed in this 
court within forty days as prescribed by Rule No. 15 of 
this court. 

In an opinion by Mr. Chief Justice Shepard it is said, 

page 575: 

Regai dless of the question in respect of obtaining 
a settlement of the bill of exceptions, Rule 15 of 
this court provides that the transcript of the record 
in all such appeals shall be lodged with the clerk of 
this court within forty days from the time of perfect¬ 
ing the appeal, unless an extension of the time shall 
have been obtained bv order entered, before the ex¬ 
piration of the period (italics ours), by one of the 
justices of the Supreme Court of the District of Co¬ 
lumbia. The order for the extension may be made 
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by anv one of said justices and is not limited to the 
one presiding on the hearing of the particular case. 
No such extension of the time was applied for. loi 
the reason of the failure to file the transcript within 
the time required by Rule 15, we are constrained 
to grant the motion to dismiss the appeal, District 
of Columbia vs. Humphries, 11 App. D. C., bo, /o. 

Lamson vs. Andrews, 40 App. D. C., 39, 41, 


the court says: 


“While the rules of this court permit the exten¬ 
sion of the time for filing the transcript of the record 
to lie made by order of the Supreme Court- of the 
District of Columbia from time to time as the situa¬ 
tion may require, such order must be made before 
the expiration of the regular term, (Owe), or any 
extension thereof previously made. (Italics ours.) 


Since the decision of this court in 

McGrane vs. McCann, 2d App. D. C., 221, 222, 

where the appeal was dismissed because of the failure of 
the appellant to file the transcript of record within the tame 
limited by the rule, the court has enforced a strict compli¬ 
ance with the provision of the rule, as shown by the fore- 

going citations. . . 

As recently as January 4, 1915, the court in construing 

section 5 of Rule 5 of this court, providing that a condensed 
statement of the evidence in equity cases tried in the court 
below shall be prepared by the appellant and submitted to 
the trial court, in conformity with the requirements of the 
rules relating to bills of exception, to wit, within thirty-eight 
days after judgment, held that where the time had expired 
and three days thereafter the statement was submitted to the 
trial judge he was without authority to extend the time. 

Hines vs. Hines, vol. XL/HT, Wash. Law Rep., p. 27. 

See ^ D of q , 20 App. D. C., 489, 491. 



| 










It may be, and probably will be, contended by the ap¬ 
pellant in this case that inasmuch as the order signed on 
the 28th day of January, 1915, seventeen days after the 
forty days had expired, undertook to extend the time for 
filing the transcript of record as of the 30th day of Decem¬ 
ber, 1914, a date prior to the time of such expiration, that 
a different question is presented. But we submit that under 
the decisions of this court, hereinbefore cited, when the forty 
days’ time expired, without any extension, the court was 
without power to sign any order extending the time. In 
other words, when once the forty-day period had expired 
any order thereafter signed did not operate as an extension 
of the time but as the creation of a new and additional 
time. 

District of Columbia vs. Roth, supra. 

In the case of 

Francis M. Cox, appellant, vs. Louis M. Hyde, No. 

1380 on the dockets of this court (not reported), 

the court below, after the expiration of the forty-day period, 
signed an order, nunc pro tunc, extending the time for filing 
the record. On motion this court dismissed the appeal. 
Thereupon a motion for rehearing and to reinstate the ap¬ 
peal was made and overruled by the court. 

In 

District of Columbia vs. Roth, mpra, 

this court, hi referring to the decision of the Supreme Court 
of the United States in Rio Grande Irrigation and Coloniza¬ 
tion Co. vs. Gildersleeve, 1/4 U. S., 603, 608, says: 

‘That case, in the Supreme Court, fully decides 
that there is no power either in the trial or appellate 
court to dispense with the rule of court, unless the 
power to do so be expressly reserved in the rule 
itself, or in the statute which authorizes the making 
and promulgation of such rule; for a rule of court 
duly made and published has the force of law, and 













is binding upon the court as well as upon the parties 
to the action, and therefore, cannot be dispensed with 
to suit the circumstances of any particular case.” 

It is respectfully submitted the appeal in this case should 
be dismissed. 

SAMUEL MADDOX, 

H. PRESCOTT GATLEY, 

Attorneys for Appellees. 
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COURT OF APPEALS, DISTRICT OF COLUMBIA 

January Term, 1915. 


Harriet E. Noble, Appellant , 
vs. 

i 

Augustus Crane, ct al. Appellees. 


y No. 


2786. 


% 


MOTION FOR LEAVE TO FILE REPLY BRIEF ON 

MOTION TO DISMISS. ' ' 

Now comes the appellant by her counsel and moves the t 
court for leave to file a reply brief to appellee’s motnn 
and brief to dismiss her appeal and that the court may 
defer action upon appellee’s motion until the hearing of 
the appeal upon its merits. 

F. S. Key-Smith, 

Attorney for Appellant. 

Messrs. Maddox and Gatley, 

Attorneys for Appellees. 

Please take notice that the foregoing motion will be 
submitted to the court on the 19th day of February, at ten 
o’clock A.M., or as soon thereafter as counsel may be 

heard. 

F. S. Key-Smith, 

Attorney for Appellant. 

SERVICE of copy of the foregoing motion accepted 

this 16th day of February, 1915. 

Maddox & Gatley 

Attorneys for Appellees. 
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AFFIDAVIT IN SUPPORT OF RECORD UPON AP¬ 
PELLEE’S MOTION TO DISMISS. 

DISTRICT OF COLUMBIA, ss: 

F. S. KEY-SMITH, upon oath says; that the appeal in 
this case is most meritorious in that it is to reverse a judg¬ 
ment of the Supreme Court of the District of Columbia 
rendered upon a verdict directed by the trial court in a 
cause of action brought for damages by reason of the con¬ 
version by the appellees (defendants below) of a large num¬ 
ber of valuable securities belonging to the appellant and in 
the hands of the appellees as pledgees. That the evidence 
strongly tended to prove a conversion and the defense re¬ 
lied upon, and the action of the court in directing a verdict 
was mainly based upon, a restoration by virtue of a tender 
by appellees of like securities in lieu of those so converted 
which tendered securities, as testified to by the appellees’ 
agent, a witness called for the plaintiff, were borrowed for 
the purpose of complying with the request of the defend¬ 
ants, appellees here, that witness ship to them such securi¬ 
ties on the day before the tender was made. 

That neither appellant or her counsel have been lacking 
in diligence in the prosecution of this appeal but both the 
record and appellees' brief upon their motion to dismiss 
show appellant duly perfected her appeal by diligently 
prosecuting it as required by law and the rules of both 
this and the trial court. That appellant’s bill of exceptions 
was submitted to the trial justice on December 30, 1914, 
zinthin the prescribed time for so submitting it and that due 
notice of the submission of said bill of exceptions was given 
appellees through their attorneys and that Mr. Gatlev of 
the firm of such attorneys was present but objecting to the 
bill as tendered, the court took its settlement under advise¬ 
ment pending a possible agreement of counsel whereupon 
attorney for appellant, in the presence of attorney for ap- 
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pellee, requested the trial justice to sign an order extending 
the time but was advised by said trial justice that it would 
not be necessary, who at the same time directed that the bill 
of exception as then tendered be deposited in the clerk’s 
office of the trial court to await the further action of the 
court which was accordingly then and there done. This 
direction of the trial justice was made necessary by reason 
of the fact that the time for submitting the bill of excep¬ 
tions was about to expire and the court was adjourned for 
the Christmas recess, and the bill of exceptions had ac¬ 
cordingly been submitted to the justice in chambers. 

That subsequently attorneys for the respective parties 
held several conferences in an effort to reach an agreement 
upon the bill of exceptions and failing in doing so on Jan¬ 
uary 28, 1915, again presented the matter to the court and 
with the assistance of the trial justice succeeded in reach¬ 
ing an agreement for the settlement of the exceptions and 
at the same time, by reason of a previous request of the 
attorney for appellant, the trial justice signed an order as 
of the 30th of December, 1914, extending the time for fil¬ 
ing the transcript to and including February 20, 1915. 

That thereafter in open court the trial justice on the 
4th day of February, 1915, duly signed the bill of excep¬ 
tions and the transcript was filed in the clerk's office of 
this court on the 12th day of February, 1915, and the ap¬ 
peal docketed. 

F. S. Key-Smith 

Attorney for Appellant-affiant . 

• * % 
SUBSCRIBED and SWORN to before me this eigh¬ 
teenth day of February, 1915. 

Chas. W. Blackwood,' 

- Notary Public. 

[seal] 
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ARGUMENT AGAINST APPELLEE’S MOTION TO 

DISMISS. 

The appellee's motion to dismiss this appeal should be 
denied for the following reasons: 

FIRST: Because the record shows no leant of diligence 
in the prosecution of this appeal and by reason of the trial 
juetice holding the exceptions for further consideration 
pending their settlement there was jurisdiction in the court 
below, under the decision of this court in the case of Mul- 
znhill vs. Claybaugh 21 Apps. 440 , 444 , to sign an order 
nunc pro tunc extending the time for filing the transcript 
and the facts of the case do show “a special and sufficient 
cause" for such order. 

SECOND: Because by their acquiescence in the court's 
action of verbally granting an extension pending the set¬ 
tlement of the bill of exceptions and their subsequently en¬ 
tering into further negotiations with the attorney for the 
appellant and the court for the settlement of the exceptions 
the attorneys for the appellees and their clients are estopped 
to take advantage of the failure to extend the time by writ¬ 
ten order in the first instance or to object to the court's 
order extending the time nunc pro tunc. 

THIRD: Under the facts as presented in this case to 
grant the motion of appellee's attorneys and dismiss this 
appeal would be to work a fraud upon the appellant and 
her attorney. 

Of these reasons in their order: 

The case of Mulvihill vs. Claybaugh reported in the 21 
App. above mentioned was a mandamus proceeding to 
compel a justice of the trial court to approve an appeal bond 
which though filed in time was not submitted to the court 
for approval until several days too late, nevertheless this 
court in that case said, “It may be conceded that if the 
bond be filed and submitted (italics writer’s) to the judge for 
approval within the twenty days allowed by the rule of this 
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court for an appeal, and for any reason the judge may re¬ 
quire time to examine into any objection that may be made 
to the bond, or to consider of the sufficiency of the bond, 
whether in matter of law or fact, and the time required or 
that may be taken by the judge for such purpose extends 
beyond the twenty days, in such case, if the bond be ap¬ 
proved, the approval may be entered to have relation to the 
time of filing of the bond, or in other zvords , nunc pro > 
tunc.’' (Italics writer’s.) 

As the bill of exceptions in this case was submitted to 
the justice within the time allowed and not settled but held 
over by the court is not the case at bar exactly parallel to 
the one stated in the opinion of this court in the Mulvihill 
case as being one presenting a case for the exercise of the 
right to sign an order extending the time nunc pro tunc? 

Considering briefly the cases cited by the attorneys for 
appellees in their brief in support of their motion to dismiss. 

The first is that of the District of Columbia vs. Roth 
18 Apps. 547. 

The facts in that case are entirely different from those 
of the present appeal. There the delay was not due to any 
action of the trial court in holding the bill of exceptions for 
further consideration as in the case now on appeal and 
counsel for the appellant were admittedly guilty of a want 
of diligence and in leaving so important a matter to an 
assistant, it might even be said, of negligence. Besides, 
no attempt to have an order made extending the time for 
filing the transcript was made until after the exceptions 
had been settled and as there was no possible ground for 
an order nunc pro tunc the order was not, and did not 
purport to be, so made and could not possibly preserve the 
rights of the appellant. Even so, in dismissing the appeal 
in that case, this court, took the precaution to qualify its 
ruling, appreciating that there might be cases in which a 
failure to get an order to extend the time for filing the 



transcript might be excused, saying, “doubtless, however, 
where the filing of the transcript within the time prescribed 
has been prevented by the fraud or contrivance of the 
opposite party, or by the contumacy of the clerk, without 
any want of diligence on the part of the appellant (italics 
those of writer), in such case, the court would not allow 
the rule to be set up and availed of by the appellee to 
defeat the right of appeal.” 

In the case now upon appeal the bill of exceptions was 
an indispensable part of the transcript which could not be 
completed or filed in advance of the settlement of the ex¬ 
ceptions and as appears from the order of the trial court 
extending the time nunc pro tunc for filing the transcript 
from the 30th day of December, the date of the submission 
of the exceptions, the failure to file the transcript in time 
was due to the trial court’s action in ordering the excep¬ 
tions deposited with the clerk to await their settlement 
and at the same time advising the attorney for appellant 
that an order extending time was unnecessary. 

Attorney for appellee may argue in reply to this state¬ 
ment that the court’s remark had reference to the bill of ex¬ 
ceptions and that nothing was said about the transcript. If 
so, suffice it to say that had attorney for appellant been ad¬ 
vised to prepare an order it would have included an exten¬ 
sion of the time of both bill of exception and transcript, and 
the trial court’s action and advice amounted to an order 
extending the time, certainly for the settlement of the ex¬ 
ceptions and by the subsequent signing of the order nunc 
pro tunc, for filing the transcript as well, as it is well set¬ 
tled that the purpose of an order nunc pro tunc is to make 
a record of what was previously done by the court, 
although not entered, 29 eye, 1516. Furthermore,, if an 
order prolonging a term of the trial court for the purpose 
of settling a hill of exceptions is equivalent to a special 
order extending the time for filing the exceptions, as was 
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held by this court in the case of Moran vs. Wagner, 28 
Apps. 166 , ivas not the action of the trial justice in order¬ 
ing that the exceptions be deposited unth the clerk pend¬ 
ing their further consideration and settlement equivalent 
to an order extending the time for both their settlement 
and the filitig of the transcript when such transcript was 
not complete and could not be filed zvithout first settling 
the exceptions? 

Had the court been in session at the time of tendering 
and submitting the exceptions such tender and submission 
would have been made in open court rather than chambers 
and the rights of appellant preserved by a minute entered 
by the clerk extending the time for both settling the bill 
and filing the transcript. 

In rendering its opinion in the case of Talty vs. Dist. of 
Col., 20 Apps. 489-494, this court said, “it is proper, how¬ 
ever, to say, that when a party shall have done seasonably 
all that the law prescribes as requisite to preserve or ob¬ 
tain his right on appeal, he can not be deprived of it by 
the negligence or inadvertence of either a ministerial or 
judicial officer, but will have an appropriate remedy.” 

It is respectfully submitted the facts of the present appeal 
as disclosed by the record, to say nothing of the affidavit 
of the attorney for appellant, warrant and justify invok¬ 
ing the principles enunciated in the cases of Mulvihill vs. 
Claybaugh; Moran vs. Wagner and Talty vs. Dist. of Co¬ 
lumbia. 

The case of Dist. of Col. vs. Humphries, 11 Apps. 68- 
78, cited by appellees, also presented a very different ques¬ 
tion from that here involved. In that case the error sought 
to be rectified upon appeal was one which was apparent 
upon the face of the record without the aid of a bill of 
exceptions and this court held the transcript, therefore, 
could have been filed in time even if the bill of exceptions 
had not been settled. 
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A careful consideration of all the reported cases decided 
by this court and cited by appellees fails to disclose one in 
which this court has ever dismissed an appeal for failure 
to file a transcript within the time allowed where the facts 
showed no lack of diligence on the part of the appellant 
or that the failure was due to a cause over which appellant * 
had no control as an inability to get a bill of exceptions, 
which was an indispensable part of the record, settled in 
time. Furthermore , neither were any of them cases where 
by an order nunc pro tunc, the trial justice made of record 
the preznoits action of the court taken within the time pre¬ 
scribed for such action. In all the reported cases hereto¬ 
fore dismissed for failure to file the transcript, appellant, 
or his attorney, had been guilty of a lack of diligence and 
as there was no ground for making a previous action of the 
court a matter of record by an order nunc pro tunc none 
was signed; wherefore for manifest reasons this court dis¬ 
missed the appeals in those cases. However, in the case 
of Lamson vs. Andrews, 40 Apps. 39-41, the court sus¬ 
tained the appeal holding that an order extending the time 
signed on the next day after a legal holiday was within 
time even though the actual number of days had elapsed, 
and why? It may be answered, because no doubt the record 
showed that the appellee had not been lacking in diligence. 

The citation by counsel for appellees of the reported 
case of Cox vs. Hyde, in which an appeal was dismissed 
by this court even though the trial court had signed an 
order nunc pro tunc extending the time for filing and set¬ 
tling the bill of exceptions and likewise the transcript, is 
a flimsy attempt under the facts of that case to weaken 
the force of appellant’s contention based upon the distinc¬ 
tion herein made between cases where the circumstances 
did not justify or permit of such an order and where none 
was signed and those wherein they did, as an order extend¬ 
ing the time nunc pro tunc must be based upon some pre- 
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vious action of the court sought to be later made of record. 

In the Hyde case there had been a practical abandonment 
of the appeal for nearly five months, no steps being taken 
since the filing and approval of the appeal bond towarcs 
perfecting the appeal and by a series of orders nunc pro 
tunc it was sought to revive the lost appeal by having the 
time for tendering and settling the exceptions as well as 
for filing the transcript extended which this court in deny- 
ing did' not consider of sufficient importance to dignify 
with a written opinion. It is manifest, in such a case an 
order nunc pro tunc could not save any rights of appellants, 
the purpose of such orders being to make a record of what 

was previously done by the court. 

Considering the second and third reasons heretofore 
assigned for refusing appellee’s motion to dismiss, it is well 
settled that appellee by his acts and conduct may wane is 
rmht to object that an appeal has not been taken or per¬ 
fected within the time prescribed. 2 eye, 803. With how 
much more reason may it be said he may be estopped by 
his conduct from objecting to the signing of an order nunc 
pro tunc, where, as in the present case, he acquiesced in the 
action of the trial court by which further time was given 
in which to settle the bill of exceptions, an indispensable 
part of the transcript (as we have seen in the case here on 
appeal), and thereafter took part in the subsequent pro¬ 
ceedings had upon a further consideration of these ex¬ 
ceptions pending their settlement. , 

By the third reason assigned for denying appellees 
motion to dismiss, counsel for appellant does not wish to 
be understood as charging appellee’s counsel with any want 
of good faith or actual fraud but it is respectfully sub¬ 
mitted to permit appellee to take advantage of the, failure 
to file the transcript in time or to object to the court s order 
nunc pro tunc under the facts and circumstances of this 
case would be to work a fraud upon both appellant and her 
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counsel. That appellate courts will always excuse the failure 
to file a transcript or perfect an appeal in time where 
either actual fraud is practiced or necessarily per¬ 
petrated, see 2 eye, 801 and Dist. of Col. vs. Roth, 18 Apps. 

547-553. ’ I 

As heretofore stated, and from the transcript of the 
record will appear, the appeal in this case is most merito¬ 
rious and is to correct the error of the trial court in direct¬ 
ing a verdict for defendants, appellees here, by which action 
the plaintiff was not only deprived of her right of recovery 
against the defendants but of her constitutional right of 
trial by jury as well. 

The order nunc pro tunc in this case was prepared by the 
trial justice. 

For the reasons herein set out, and upon the authorities 
cited, it is respectfully submitted, that appellees motion to 
dismiss this appeal should be denied and it is respectfully 
so prayed. 

Respectfully submitted 

F. S. Key-Smith 
Attorney for Appellant 






